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UNITED STATES BANKRUPTCY COURT 
FOR THE 

DISTRICT OF NEW HAMPSHIRE 
 

 
In re: 
 
USA SPRINGS INC.,  
 

Debtor. 
 

Case No.  08-11816-JMD 
 
Chapter 7 
 

 
ORDER  

REGARDING THE MOTION OF CHAPTER 7 TRUSTEE FOR 
AUTHORITY TO SELL ESTATE PROPERTY AT PRIVATE SALE 

 PURSUANT TO 11 U.S.C. § 363 
 

This matter came before the Court on November 14, 2016 (the “Sale 

Hearing”) for consideration of the Motion Of Chapter 7 Trustee For Authority To 

Sell Estate Property At Private Sale Pursuant To 11 U.S.C. § 363 (the “Motion”) 

free and clear of liens and encumbrances. 

Upon consideration of the Motion, the objections filed in response thereto and 

the arguments of counsel at the Sale Hearing and the Court having determined that 

(i) the relief sought in the Motion is in the best interests of the estate, its creditors 

and all parties in interest, (ii) the legal and factual bases set forth in the Motion and 

the arguments of counsel at the Sale Hearing establish just cause for relief granted 

herein; and after due deliberation and sufficient cause appearing therefor, 

 

IT IS HEREBY FOUND AND DETERMINED THAT: 

 

A. The Court has jurisdiction to hear and determine the propriety of 
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entering this Order pursuant to 28 U.S.C. §§ 157 and 1334. Venue of this 

proceeding in this district is proper pursuant to 28 U.S.C. § 1409. The Motion and 

Sale Hearing constitute core proceedings pursuant to 28 U.S.C. § 157(b)(2). The 

statutory predicate for the relief requested herein is, section 363 of the Bankruptcy 

Code, as supplemented by Bankruptcy Rules 2002, and 6004,. 

B. Under the circumstances here at issue and pursuant to Bankruptcy 

Rule 2002(a)(2), proper, timely, adequate and sufficient notice of, and opportunity to 

object to, the Motion and the Sale Hearing has been provided to all parties entitled 

thereto in accordance with the various provisions of the United States Bankruptcy 

Code, 11 U.S.C. §§101-1530, as amended (the “Bankruptcy Code”), the Bankruptcy 

Rules (including without limitation 2002, and 6004,), the local rules of this Court, 

and all requirements of procedural due process, and the notice provided by the 

Trustee is all that was possible or reasonably practicable under the circumstances. 

C. The provisions of Section 363(f) of the Bankruptcy Code have been 

satisfied, because (i) pursuant to § 363(f)(2), Roswell Commercial Mortgage, LLC 

("Lender") consents to entry of this order; (ii) non-bankruptcy law (including 

without limitation foreclosure law) permits the sale of such property free and clear 

under Section 363(f)(1); and (iii) the parties could be compelled to accept money 

satisfaction of such interest under Section 363(f)(5). After taking into account the 

marketing efforts of the Trustee over a three year period the offer from Kevin 

Delaney of 214 Lakeview Avenue, Cambridge, Massachusetts 02138 and his 

nominees or assigns (the “Buyer”) represents the highest and best offer for the 
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assets to be sold. 

D. The sale process pursuant to the Motion and as set forth on the record 

of the Sale Hearing was non-collusive, fair and reasonable, conducted in good faith 

and at arms-length, and not conducted by any means prohibited by law. Neither the 

Trustee nor Buyer have engaged in any conduct that would prevent the application 

of section 363(m) or cause or permit the sale to be avoided under section 363(n) of 

the Bankruptcy Code. 

E. The offer of the Buyer to purchase the Assets for the Purchase Price, as 

described in the terms and conditions of the Offer to Purchase (the “Offer”), is fair 

and reasonable under the circumstances and constitutes full and adequate 

consideration and reasonably equivalent value for the Assets. 

F. By approval of the sale hereunder, the Court is not making a 

determination as to whether any of the permits and approvals listed in Exhibit B to 

the Offer are valid or the extent of the right, title and interest of the Trustee or the 

estate in said permits and approvals.  Instead, all such issues shall be determined 

in accordance with State or local laws in appropriate non-bankruptcy fora. 

 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND 

DECREED THAT: 

1. Subject to the terms of this Order, the Motion is GRANTED and any 

and all objections to the Motion that were not withdrawn are OVERRULED.  The 

Objection of the State of New Hampshire is MOOT by reason of the Court’s 
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determination to abstain from making any rulings on the status of the permits and 

whether they are expired and non-renewable.  Similarly, the objections of the 

various Barrington and Nottingham residents are also MOOT because the Court 

defers to State and local process and law to determine the issues raised in those 

objections. 

2. The Offer to Purchase, substantially in the form attached hereto as 

Exhibit “A,” and the transactions contemplated thereby are approved. 

3. The Trustee and the Buyer are authorized and empowered to enter 

into, and to perform all of their obligations under, the Offer and take any acts, and 

to execute and perform such agreements or documents, including any ancillary 

agreements, and take such other actions as are necessary, desirable or reasonably 

required to effectuate the terms of the Offer. The assets are sold free and clear of 

any liens, claims, interests, or encumbrances to the fullest extent permitted by the 

Bankruptcy Code and applicable non-bankruptcy law, including without limitation, 

successor liability claims (the “Encumbrances”), and any Encumbrances on the 

Purchased Assets shall attach solely to any proceeds of the Sale, to the same extent, 

validity and priority as exists on the Purchased Assets as of the Closing Date.  

4. The provisions of this Order authorizing the sale of the Purchased 

Assets free and clear of encumbrances shall be self-executing, and the Trustee, 

Buyer or holder of any Encumbrance shall not be required to execute or file 

releases, termination statements, assignments, consents, or other instruments in 

order to effectuate, consummate or implement the provisions of this Order. At the 
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request of the Buyer in connection with the Closing or at any time following the 

Closing, the holder of any Encumbrances shall cooperate with Buyer to provide 

evidence suitable for recording that such Encumbrances have been released. 

However, the Trustee and/or the Buyer, in their discretion, are authorized after the 

Closing to execute and file on behalf of and in the stead of any holder of any 

Encumbrance against the Purchased Assets any such document as may be 

reasonably necessary to evidence the discharge of any Encumbrance against any 

Purchased Asset. In the absence of such releases, termination statements and 

instruments of satisfaction this Order shall be sufficient evidence of the release of 

all Encumbrances against the Purchased Assets without any further filing being 

required in any public office where the filing or recording of such instruments or 

releases would otherwise be made.  “Encumbrances” as defined herein shall not 

include the obligation of the Buyer to comply with any environmental law or 

administrative order or respond to any environmental condition in accordance with 

applicable non-bankruptcy law. 

5.  A portion of the Assets are subject to a lease to Associated 

Telecommunications Consultants dated July 9, 1998, attached as Exhibit D to the 

Offer, for construction and operation of a cell tower (the “Cell Tower Lease”), which 

term shall include all amendments thereto and assignments thereof) located on 

Nottingham Tax Map 3, Lot 6.  The approximate 4,900 square foot portion of   

Nottingham Tax Map 3, Lot 6, subject to the Cell Tower Lease, plus all access 

easements for that leased area, is referred to as the “Cell Tower Land”. Upon 
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transfer of the Assets to the Buyer, the Trustee shall reserve a permanent easement 

to the Cell Tower Land, for use as a cell tower and related improvements, and shall 

retain all rights as landlord and owner under the Cell Tower Lease (the easement 

interest in the Cell Tower Land reserved by the Trustee is referred to as the “Cell 

Tower Easement”).   

6.   Notwithstanding any other provision of this Order: 

a.   The Town of Nottingham shall retain all tax liens and other 

interests in the Cell Tower Easement to secure payment of the real estate taxes 

assessed and owed on the Assets, including taxes assessed under RSA 76 and 79-

A.and for which the Town shall retain all remedies under RSA 80.  For purposes of 

RSA 80:18, the Cell Tower Easement shall be a separate interest in land.  Neither 

the Town of Nottingham nor the Town of Barrington shall retain any tax lien or 

other interest in the fee interest conveyed to the Buyer; and 

b. At closing on the sale of the Assets to the Buyer Seller shall pay 

all other real estate taxes owed to the Town of Nottingham and Barrington, 

inclusive of second half billings, but excluding and subject to any carve outs 

pursuant to Section 11 of this Order.  Buyer, at closing, shall pay, as 

reimbursement to Seller, its pro rata share of tax year 2016 real estate taxes and 

this reimbursement may be in the form of an adjustment to the purchase price as a  

credit to Seller on the settlement statement.     

7. This Order shall be binding upon and govern the acts of all persons 

and entities, including without limitation, all creditors and stakeholders, any 
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parties in interest, the Trustee, the Debtor, and Buyer, and their respective 

successors and assigns, filing agents, recording agencies and all other persons and 

entities who may be required by operation of law to accept, file, register or 

otherwise record or release any documents or instruments relating to the sale. After 

the Closing, Buyer is authorized to file, register or otherwise record a certified copy 

of this Order, which, once filed, registered or otherwise recorded, shall constitute 

conclusive evidence of the release of all Encumbrances against the applicable 

Purchased Assets.  After the Closing, Buyer is authorized to file, register or 

otherwise record a certified copy of this Order, which, once filed, registered or 

otherwise recorded, shall constitute conclusive evidence of the release of all 

Encumbrances against the applicable Purchased Assets.  

8. Subject to the satisfaction of all conditions and the completion of all 

deliveries required under the Offer, effective as of the Closing Date, the Sale shall 

constitute a legal, valid and effective transfer of the Purchased Assets 

notwithstanding any requirement for approval or consent by any person and shall 

vest the Buyer with all right, title and interest of the Debtor in and to the 

Purchased Assets, free and clear of all Encumbrances. 

9. All persons or entities, presently or on or after the Closing Date, in 

possession of some or all of the Purchased Assets are directed to surrender 

possession of the Purchased Assets to the Buyer on such Closing Date or at such 

time thereafter as the Buyer may request, provided however, that nothing herein is 

intended to require the State or the Town to deliver any permits without proper 
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compliance by the Buyer with applicable State and local law. 

10. To the furthest extent allowed by law, neither Buyer nor its affiliates, 

successors or assigns shall be deemed, as a result of any action taken in connection 

with the Sale to: (i) be a successor to the Debtor; (ii) have, de facto or otherwise, 

merged with or into the Debtor; (iii) be a continuation or substantial continuation of 

the Debtor or any enterprise of the Debtor; (iv) be acquiring or assuming or liable 

for any liability, warranty or other obligation of the Debtor, except to the extent 

expressly assumed in the Offer. 

11. The proceeds of the sale of the Purchased Assets shall be indefeasibly 

paid and distributed or retained by the Trustee as follows: (i) $311,900 to be held by 

the Trustee in escrow pending further order of the Court with respect to liens 

attached to the proceeds of sale, including the lien claimed by Aho Construction, 

Inc., carveouts agreed by the Lender and by the Lender and the Town of 

Nottingham; (ii) $818,600 shall be paid to the Towns of Nottingham and Barrington 

with the latter to be paid in full and the balance after the payment to Town of 

Barrington to the Town of Nottingham; (iii) $60,000 shall be paid as the commission 

to The Kane Company, Inc.; (iv) the amount of any adjustment in the purchase price 

for Buyer’s pro rata share of the 2016 taxes described in section 6 (b) shall be paid 

to the Town of Nottingham, and (v) amounts to be paid by Trustee for transfer 

stamps and recording costs to the extent they are obligations of the bankruptcy 

estate regarding the transfer of the real estate assets.  

12. Notwithstanding Bankruptcy Rules 6004(h), or any other applicable 
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rule, this Order is effective and enforceable immediately upon entry, no stay 

applies, and the Debtor may complete the Sale forthwith. 

13. To the extent any provisions of this Order conflict with the terms and 

conditions set forth in the Motion, this Order shall govern and control. 

14. This Order shall be binding upon, and shall inure to the benefit of, the 

Parties and their respective successors and assigns. 

 

SO ORDERED 
 
Dated: 
       ______________________ 

J. Michael Deasy 
Senior Bankruptcy Judge 

H:\Mun\Nottingham\Bankruptcies\USA Springs\Court docs\sale 2016\sale order\drafts\Sale Order.U&H 
revision.12.6.16.doc 

/s/   J. Michael Deasy

 
 
 

December 08, 2016
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